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614"IC'lcbciT cnf ~ ~ ~ Name & Address

Appellant

1. The Assistant Commissioner
CGST, Division VI, Ahmedabad South
3rd Floor, APM Mall, Anand Nagar Road,
Satellite, Ahmedabad - 380015

Respondent

1. M/s Sigma Solve IT Tech Pvt Ltd
A/503, lndraprasth 7, Opp. Bodakdev Fire Station,
Bodakdev, Ahmedabad - 380054

at{ anf# gr 3r@ 3ragsri#ts r7a cRcTT i cTT a z mgr a fa zrenfenf ft
«; +Tg qr 37f@rsrt at sr@ta n g=tern ma wgd a kraal & 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(1) #€ta la lca 3rf@rfa, 1994 cBl' tITTT 3raa Rt sag z; ma#i EfR if ~ tITTT cnl'
sq-rt rm qqa 3iafa gnlerv 3re are#h Rra, +nra far, fed« iaru, vlGa
far, asf if5a, ta tua,i mf, Rec : 110001 cm- cBl' \i'fAT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid :

() zf ma cBl' "ITTA a ma i sa Rt g4far an fa#t •f!0;sP11-< }TT 3R1 cbl-<-811-i if m
fcITT:fr 'fjO,Sjlli-< ~ ~ -~u;gp11-< if 'iTC'1' ~ \i'flc9' ~ TI if, m fa4t goer r #rutark a fcITT:fr
cbl-<-811-i if "[ff fcITT:fr •fjO,Sjlll-< if ·m 'iTC'1' ant ufaau # hr g{ t I

·· i'1 ase of any loss of goods where the loss occur in transit from a factory to a warehouse or tol ory or from one warehouse to another during the course of processing of the g_oods in a
. or in storage whether in a factory or in a warehouse. ·
{ ·,,.
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'lTI«f a as fa5at nz ur reg f.=i ;qf f?J a 1TTc'f LR m 1TTc'f cfi f2l f.=ifor sq,hr grca a2
1TTc'f "CR. '3 fCl I c;z[ca famaiit ana are fa# rz zn q?gt if f.=i ll f ffi c'1 % I

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

af? zycea r ·rar fag Ra 'lTI«f cfi aTs (hue zn qr al) fufa Rau ma ma st

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

. .
~ '3flllC:.-J cBl" Gr«a zc # gama.a fu Gil spt #Ree ru al nu{ ? shh ha an2gt
Gil ga err vi fru a garf@a nga, or@la a tr qR at au w u ata fclrrr
arf@)fm (i.2) 1go8 err 1o9 rt fga fang nu at I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~ '3fCl IC:zycca (r4a) f.=i ll l-J I c/ C'1I, 2001 cfi f.:n:r:r 9 cfi 3ffilIB f2l f.=i~cc w:r5f ~ ~-8 if
at 4Rat k, )fa 3meet #fa an hf fa Rh ma Rapa-3reg va an
3reg #l at-at qfji er Ufra 3nz fau afez re arr arr g.al gr gfhf
cfi 3iafa err 35- if RcTJ"ffif ~ cfi 'Y@Aqa er €tr-6 tar ) qf Rt e)ft
afezt

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@ca 3)a are! Get ia ta g ara u) zu #a a ghat r) 2oo/-4h
Tara al erg 3ih sri i c11 'i'<c/5 n ,aala arr zt cTT 1000 / - cBl" CBR-f 'Tlc'fR cBl" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zyca, aha ala grca vi at a 3r4ha naf@au # uf 3r4la.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ta Gara zyea 3re)fu, 1944 cBl" 'cJRT 35-~/35--~ cfi 3ffilfu:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) safRr aRb 2 («)a i aa r4er srara 7 3rfla, n#aha ft zyca,
ta area gca va ara 3rah#ta +arurfeau(Rec) al uf?a e)Ru q)fat, 37zanara
2"mer, sgIf] ua , 3rat , fry3Fy,3Isla3soc0a

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place··where the bench of
the Tribunal is situated.

(3) zrfe z 3mer ia{ magi at rrgr star ?& r@la silt a fg #la a :f7c1R
~cfc'f ~ if fcn-m urn afeg ga a stagy ft f far set cBnt aafr
zre,1Reff 3r4)la mrnf@rau at va rat zuitr atv 3n4a fan Garr &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribwnal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) araua zrcaarfenfu 197o zuerrigf@era or-4 a aiafa fffRa fag 3rm 5a
37ee zat [Gerz zrnRetf Rofa qf@rant #k sr2 a uc2la #t ya ,Ru .6.so ha
rat1tr zca fa cm @in a7Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a sit i±fer mat al Rimar a a fr#i at zit sf eur 3nfa fat urat it
Rt zrca, ta sqrea zca vi ara 3rl#tu +mrnf@raw (ruffaf@) R"llli', 1982 "B Af%c=r
t1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

2v 4tr zrca, ala 5qr<a yea vi @ara or#l#ta nrnf@rav(free),
#Re7flma afamt(Demand) gi is(Penalty) cnT 10% WT ~ cf)BT

3ffaf 1zreif, sf@raa qaa 1o #ls vu &I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

2±la3na peassjhara ah iafa, fretgr "afar aft 'JWT"(Duty Demanded)-
a. (Section)m uD ~ "ffi?o frrmf«,m?tr; ·
zu fem naaal fez 67zft;
aw la ±fez fuitafu# aaaufI.

> uggasa«ifa3rte iuseqf soar solgeaa , after anfre ash ksfg q&a safur ·Tar
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xvi) amount determined under Section 11 D;
(xvii) amount of erroneous Cenvat Credit taken;
(xviii) amount payable under Rule 6 of the Cenvat Credit Ru[es.

zr nl2 h ,R aft uf@raur±rrrsf rear srerar zgeaaav flatR@a atatfa mTgpres#1o%
u sit szihaau faff@alasavs 1oyruslstate

w of above, an appeal against this order shall lie before the Tribunal on payment of
duty demanded where duty or duty and penalty are in dispute, or penalty, where
e is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

Division·VI, Commissionerate- Ahmedabad South (hereinafter referred to as

the "appellant department), on the basis of Review Order No. 40/2022-23

dated 30.08.2022 passed by the Commissioner, Central GST, Ahmedabad

South Commissionerate in terms of Section 84 (1) of the Finance Act, 1994,

against Order in Original No. CGST-VI/Dem- 14/Sigma/AC/DAPD2022-23 dated

23.05.2022 [hereinafter referred to as "impugned order] passed by the

Assistant Commissioner, CGST, Division-VI, Commissionerate- Ahmedabad

South [hereinafter referred to as "adjudicating authority] in the case of MIs.

Sigma Solve IT Tech Private Limited, A/503, Indraprasth-7, Opposite

Bodakdev Fire Station, Bodakdev, Ahmedabad - 380 054 [hereinafter referred 0
to as the "respondent"].

2. Briefly stated, the facts of the case are that the respondent, holding PAN

No. AA0CS2976E, were not registered with the Service Tax department. As

per the information received from the Income Tax Department, the respondent

had earned substantial income from services amounting to Rs. 1,71,00,021/

during F.Y. 2014-15. However, the respondent did not obtain service tax

registration and did not pay service tax on this service income. The respondent

was requested vide letters on different dates to submit the documentary

evidence in respect of their income. However, the respondent failed to submit 0
the required details/documents and neither was any explanation/clarification

submitted regarding the income earned. Therefore, the respondent was issued

Show Cause Notice bearing No. V/WS06/O&A/SCN-39/2020-21 dated
23.09.2020 wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.21,13,563/- under

the proviso to Section 78 (1) o£ the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

C. Recover late fee in terms ofRule 7C of the Service Tax Rules, 1994 read
with Section 70 of the Finance Act, 1994.
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3. The SCN was adjudicated vide the impugned order and the proceedings

initiated against the respondent were dropped.

4. Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following grounds :

0

1. The adjudicating authority has erred in dropping the demand of service

tax without recording any finding on the merits of the case.

11. The adjudicating authority, only on the basis that the respondent has

got receipt in foreign currency, has concluded that the respondent has

earned income against export of service and fulfilled the conditions of

Rule 6A of the Service Tax Rules, 1994 and therefore, service tax cannot
be demanded.

The adjudicating authority has not recorded any finding as to how the111.

amount received is not subject to service tax. He has not examined as to

what service has been provided and where the services has been received

which is very crucial for deciding taxability of service.

1v. The adjudicating authority has not examined the required documents

and has not given findings as to how the respondent has fulfilled the

conditions of Rule 6A of the Service Tax Rules, 1994.

v. The only basis on which the issue has been decided is that the service

O provider has got receipts in foreign currency, the service provider is

located in taxable territory and the service receiver is located outside

India. This is just reproduction of facts and not finding.

5. Personal Hearing in the case was held on 20.01.2023. Shri Jaimin

Bharatbhai Shah, Chartered Accountant, appeared on behalf ofthe respondent

for the hearing. He stated that he did not receive copy of appeal memorandum.

6. In the cross-objections filed on 09.02.2023, the respondent submitted,

inter-alia, that '

► The SCN is barred by limitation and they had made this submission

before the adjudicating authority in their written reply filed on

a, 08.10.2020. For the last quarter ofFY. 2014-15, the last date ofpayment

tax is 31.03.2015. Therefore, the period of 30 months ends on
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30.09.2017, while the SCN was issued on 23.09.2020 which is barred by

limitation.

► There is no allegation on the ingredients, of the proviso to Section 73 (I)

for invoking extended period, in the SCN or in the grounds of appeal.

Therefore, proviso to Section 73 (1) is not applicable.

► They have disclosed all details in their ITR and in their Books ofAccount

which are audited and also submitted to the Registrar of Companies.

► They are providing web site development services and maintenance of

web site of clients. The service recipient is outside the territory of India

and, therefore, it is export of service on which service tax is not

applicable.

»» The adjudicating authority after verification of the documents and their

submissions passed the impugned order which discusses the facts as well

as provision of the Act.

► They rely upon the judgment dated 02.07.2019 in the case of Pappu

Crane Services Vs. Lucknow.

» They are receiving payment in convertible foreign currency and the

payments are received in the bank account. They have provided all the

FIRC to the adjudicating authority which is mentioned in the impugned
order.

»» 'They rely upon Instruction dated 26.10.2021 issued by the CBIC.

► They have fulfilled the conditions of Rule 6A of the Service Tax Rules,
1994.

» The fact that they are software developer is also mentioned in the ITRs

filed by them as well as in their Audit Report and in the statutory report

filed with the Ministry of Corporate Affairs.

»» The adjudicating authority had after considering all the documents
submitted by them dropped the SCN.

► They submit copies of all the documents as well as submissions made

before the adjudicating authority.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the cross-objections filed by the respondent and the

materials available on records. The issue before me for decision is whether the

· d order dropping the demand of service tax amounting to

0

0
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Rs.21,13,563/-, in the facts and circumstances of the case, is legal and proper

or otherwise. The demand pertains to F.Y. 2014-15.

8. I find that the respondent was issued SCN on the basis of the data

received from the Income Tax Department and the respondent was called upon

to submit documents/details in respect of the service income earned by them.

However, the respondent failed to submit the same. Thereafter, the respondent

was issued SCN demanding service tax by considering the income earned by

them as income earned from providing taxable services. However, no cogent

reason or justification is forthcoming for raising the demand against the

respondent. It is also not specified as to under which category of service, the

non payment of service tax is alleged against the respondent. The demand of

service tax has been raised merely on the basis of the data received from the

Income Tax, which indicated that the respondent had reported income from

sale of services in their ITR. However, the data received from the Income Tax

department cannot form the sole ground for raising of demand of service tax.

8.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the

CBIC, wherein it was directed that '

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

8.2 However, in the instant case, I find that no such exercise, as instructed

by the Board has been undertaken, and the SCN has been issued only on the

basis of the data received from the Income Tax department. Therefore, on this

very ground the demand raised vide the impugned SCN is liable to be dropped.

9. Coming to the merits of the case, it is observed that the adjudicating

ity has, after going through the documents submitted by the respondent,

his findings at Para 7 of the impugned order that the respondent had

ncome against export of service and had fulfilled the condition ofRule
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6A of the Service Tax Rules, 1994. The respondent have, as part of their cross

objections, submitted copies of the invoices, FIRC, bank statements and

Statutory Audit Report for FY. 2014-15. Having perused the documents

submitted by the respondent, I find that they had provided services to the firm

located in USA for which they had received payment in foreign currency.

Therefore, the services provided by the respondent fall within the ambit of

export of services as per Rule 6A of the Service Tax Rules, 1994.

9.1 It is observed that the appellant department has not brought on record

any document or evidence indicating that the conclusions arrived at by the

adjudicating authority, after considering the documents submitted by the

respondent, are erroneous. Neither has the appellant department refuted or

countered any of the findings ofthe adjudicating authority. Consequently, I am

of the considered view that the appeal filed by the appellant department is
devoid ofmerits.

10. In view of the facts discussed hereinabove, I uphold the impugned order
and reject the appeal filed by the appellant department.

The appeal filed by the appellant stands disposed of 'n above terms.

0

z
(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

The Assistant Commissioner,
CGST, Division- VI,
Commissionerate : Ahmedabad South.

Mis. Sigma Solve IT Tech Private Limited,
A/503, Indraprasth-7,

• as»OPatt- 9.. (3 22
hilesh Kumar ) 3·.

Commissioner (Appeals)
Date: 12.02.2028.

Appellant

Respondent
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Opposite Bodakdev Fire Station,
Bodakdev, Ahmedabad - 380 054

Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
4.Guard File.
5. P.A. File.
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